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ACTS AMENDMENT (BANKRUPTCY) BILL 2009 
Second Reading 

Resumed from 12 May. 

MR M. McGOWAN (Rockingham) [2.55 pm]: I rise to speak in relation to the Acts Amendment (Bankruptcy) 
Bill 2009 that we are dealing with now. I understand in light of this business that the shadow Attorney General, 
who has welcomed a new addition into his family this morning, will not be able to speak on this legislation 
today. I will therefore have a few words to say in his place about the bill. Once I get a copy of the bill, I will no 
doubt have a little more to say about it. As I understand it, this legislation was commenced by the former 
government; it is one of dozens of pieces of tidying-up legislation that were introduced by the former Attorney 
General. The former Attorney General was exceptional at getting parliamentary time and draftspersons� time to 
repair many pieces of legislation that had been left in limbo or perhaps needed some effort to bring them into the 
modern age. He was an expert in ensuring that legislation was introduced and passed through the house to do all 
these things. 
The predominant purpose of the Acts Amendment (Bankruptcy) Bill is to make amendments to the Bankruptcy 
Act. However, a range of other legislation will also be amended as a consequence of these amendments to the 
Bankruptcy Act. I assume that as a consequence of these amendment to the bankruptcy legislation, the 
terminology in relevant sections of other pieces of legislation and so on that are referred to will also need to be 
changed. I assume that means this bill is not the same as an omnibus bill. I will seek some clarification from the 
Attorney General that it is not the same sort of legislation as an omnibus bill, in that an omnibus bill repairs 
dozens, if not hundreds, of pieces of legislation with minor technical amendments of a varying nature; whereas 
this bill appears to be changing a head act, a significant piece of legislation, and other pieces of legislation that 
refer to that head act. There has to be some terminology change to those other pieces of legislation and therefore 
this is not an omnibus bill in the traditional form of an omnibus bill. The primary impact of the legislation is to 
bring 90 state acts into line with amendments made by part 10 of the commonwealth Bankruptcy Act 1966. In 
2004, the commonwealth enacted the Bankruptcy Legislation Amendment Act, which made technical 
amendments to the agreement process between a debtor and a creditor regarding bankruptcy. The Bankruptcy 
Legislation Amendment Act repealed the three types of agreement that a debtor and a creditor can enter into�
namely, a deed of assignment, a deed of arrangement, and a composition. These agreements were replaced with 
the single term �personal insolvency agreement�. Subsequently, the state acts that also use these terms, often in 
relation to the ability to occupy an office or position, need to be amended to reflect the terminology of the 
commonwealth Bankruptcy Act. The amendments do not alter the policy of the Western Australian acts that are 
to be amended. Therefore, with that understanding of what is taking place, we know that it is not a significant 
change to the law and it need not overly concern us. Indeed, I have had some communication from the shadow 
Treasurer and the shadow Attorney General to the effect that they support this legislation�s passage through the 
house. As I said, it is another piece of legislation that was drafted by the Labor government that is now receiving 
its passage through the Parliament, so obviously we will be supporting this bill because it is not a significant 
change. Therefore, I am happy to indicate to the house that we are supportive of this legislation and will not 
hinder its passage.  
It is interesting to consider why there was a need to replace the three terms with the single term �personal 
insolvency agreement� and whether there was some major reason behind that change. What was the policy 
rationale behind that particular change? It is difficult to understand why that would be necessary, but assuming 
there was some policy reasoning behind it, I suppose it is incumbent on the house to do it. It brings into focus I 
suppose, given last night�s late-night debate on the legislation to provide a cross-border justice system for South 
Australia, the Northern Territory and Western Australia, that we often pass legislation for circumstances that 
might be very remote possibilities and to cover the field with things that are not particularly important but that 
perhaps for some obscure policy reason need to be dealt with.  
Having said that, this is not a groundbreaking bill. This is not a piece of legislation that I would put on the 
Attorney General�s resume to use when he is desperately seeking preselection next time round; that is, that he 
states that he passed the Acts Amendment (Bankruptcy) Bill and hopes that the Liberal state executive sees merit 
in his returning to this place on the basis of this good parliamentary work. I cannot see that this bill will save the 
Attorney General. I think if the Attorney General wants to be seen as a reformer, he needs to do more than pass 
this bill. However, I really do not have anything more to add to this debate except that the opposition will be 
supporting this legislation. 

MR J.C. KOBELKE (Balcatta) [3.04 pm]: I will just make a few brief comments on matters about the Acts 
Amendment (Bankruptcy) Bill 2009. As the Leader of the House indicated when he moved us on to this 
business, it is basically legislation drafted by the previous Labor government that did not proceed through 



Extract from Hansard 
[ASSEMBLY - Wednesday, 9 September 2009] 

 p6648b-6657a 
Mr Mark McGowan; Mr John Kobelke; Mr Christian Porter; Mr Rob Johnson; Acting Speaker; Mr Alan 

Carpenter 

 [2] 

Parliament. It has now been brought back and my understanding just from the notes is that there has been no 
change to that legislation; however, I have not been properly briefed. 
I want in a friendly way to take issue with the Leader of the House in that we were all geared up for and really 
wanted to proceed with the previous legislation on waste matters, but suddenly this bill has been brought on 
without notice at a time when the two key spokespersons on this side are not available for very good reason. 
Mr R.F. Johnson: Let me explain the reason I did that. There is still some negotiation over possible 
amendments on the bill that we were dealing with previously. It was therefore more prudent, quite frankly, to 
adjourn that debate until those discussions have been concluded. Hopefully there will be a successful outcome. It 
is far better to do that than simply battle on and have people upset on one side of the house or the other. This bill 
is on the notice paper to be dealt with today, as the member knows. We need to get through some of our 
legislation because I am afraid that over recent weeks and months some members opposite have been doing what 
is known as filibustering. 
Mr J.C. KOBELKE: I do not want to get into that debate and a disagreement with the Leader of the House. I 
accept his interjection as a way of explaining why we have moved on. However, it does not detract from the 
point I was making; that is, a little notice from the Leader of the House would have meant that we could have 
perhaps handled it in a more thorough way. I will not go on with that point, given, as I said, that this legislation 
was prepared under the last government and this government is bringing it forward some 12 months later. I am 
not sure whether the Attorney General, who I assume has passage of this bill, will make some comment in 
closing about the reason for the delay and why it has taken this long to now bring back a bill that was already 
drafted. However, I understand that these things � 
Mr R.F. Johnson: It was actually more than drafted; it was second read in the Assembly in June of last year by 
your government. 
Mr J.C. KOBELKE: Leader of the House, that is exactly the point I am making. Therefore, why was it not 
reintroduced last year when members opposite were elected? It may be that the Attorney General wanted to have 
a closer look at it and ensure that things were ticked off, but no explanation has been given that I am aware of 
about why it simply was not put back on the notice paper and proceeded with. I will leave that there as the 
Leader of the House or the Attorney General may want to make a comment on that.  
I think this bill fits into that category whereby we often have a range of technical complexities because of the 
interplay between commonwealth and state law. The legislation now before us deals with the fact that the 
commonwealth in 2004 introduced the Bankruptcy Legislation Amendment Act, which made some definitional 
changes and may have gone beyond that�that is what I am aware of�in respect of bankruptcy. That has 
implications for something like 90 of our state statutes that reference things that are in the commonwealth act. 
For that reason, we have a bill that is quite technical in a range of very minor details in trying to ensure that our 
state statutes coincide with that reference in the commonwealth statute. We find from time to time there is an 
issue in trying to bring state legislation into some form of conformity with commonwealth legislation. I hope that 
the Attorney General will have the opportunity to explain some of these points. He has some expertise in these 
areas; therefore, I will not try to pretend that I can actually countenance the range of complexities between state 
and commonwealth law, whether it is on a constitutional basis or about the issue of administrative issues that 
arise when the commonwealth and state have overlapping jurisdictions or jurisdictions that abut each other. We 
need to ensure that state and commonwealth law line up so that we do not create technical problems, which 
unfortunately happen from time to time.  
To give members some history, I think it was in 1991 or 1992 that the Assembly actually came back and sat 
between Christmas and New Year. That is a highly unusual event but the situation was that all the other states 
had agreed that the Corporations Law would come under the commonwealth, and the states were willing to hand 
over certain powers relating to the Corporations Law. The then Labor government, having the numbers in the 
Assembly, had agreed, but we, clearly as usual, did not have the numbers in the other place, and the Liberal 
Party was totally opposed to having a unified Corporations Law and the state actually ceding any of those 
powers to the commonwealth. It was only at the death knock that this Parliament passed that legislation, because 
the commonwealth legislation was to come into effect on 1 January the following year and every other state 
would have been in conformity with the commonwealth�s Corporations Law. Obviously that has some 
similarities to the issue of bankruptcy. If the Parliament had not taken the action it did, we would have been the 
odd state out and that would have created problems for Western Australian business and industry. The Liberal 
Party saw the sense in it only at the eleventh hour; therefore, the Parliament sat after Christmas and before New 
Year to pass legislation that had been blocked by the Liberal Party in the upper house so that Western Australia 
could conform with the commonwealth�s Corporations Law. That is an example of an unusual situation in which 
the state legislation had to conform with the commonwealth legislation.  
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I understand that in the past the Liberal Party has had a very strong view of states� rights. I am not sure where the 
current Attorney General sits in that respect, but I do not think he would go along with the thinking of his 
predecessors on the conservative side who thought that states� rights was and is such a big issue. The Howard 
government was a centralist government, even more so than some of the great Labor centralist governments, in 
that it gave more power to Canberra. That is not an issue that sits specifically with the bill before us, but it is part 
of the background to this bill.  

We need to look to the meaning of a federation and what is the role of the states. I am a strong supporter of the 
importance of our state Parliament and the role it should play. However, that does not mean I am not open to the 
need for some reform. It needs to be reform in which there is give and take�not just the commonwealth taking 
powers from the states because it wants the power and believes that there cannot be a better outcome for the 
citizens of Australia. Those are the broader issues that do impinge upon the issues that we have when we deal 
with bankruptcy being controlled by a commonwealth act. We must consider the way in which this state needs to 
take note of that and conform with the technical requirements.  

In closing I will refer to the commonwealth and state jurisdictions and how we should try to work together rather 
than butting our heads, one against the other, in the case of states� rights or centralisation of power in Canberra. I 
will use as an example my experience of a recent study tour in the United States, which I will say more about at 
a later stage because I was primarily looking at training for legislators. The backdrop to that was a bit of the 
state-federal rights issue. I was not cognisant of how strong the feeling of states� rights is in the US. I became 
aware of it through discussions with legislators and staff in the various legislatures in the United States.  

I found it astounding that in the current difficult financial times, the US states that rely heavily on land tax and 
forms of sales tax are in a situation in which they are losing billions of dollars�one person referred to over $20 
billion a year�in sales tax collections because of cross-border issues. Some of it related to e-commerce; 
therefore, they no longer had the ability to collect. There is a solution, which I did not understand and I did not 
go into the technical details, that involved the federal government being able to collect those sales taxes of 
various forms and pay them back to the states. There was such an objection to giving up states� rights by a 
number of the states that they would not agree to that solution. We have heard that California, with its tight 
budget, is laying off 20 000-plus teachers because that state does not have the money to pay them. Therefore, 
that state would dearly like to get its hands on some of that sales tax revenue. They have a situation, because of 
the strong support for states� rights and the total lack of any willingness to hand over some of these powers to the 
commonwealth, that is not being addressed in a way that will help the coffers of the states that are in dire 
circumstances.  

I touch on that to highlight the issue of central power and states� rights and indicate that we do need to stick up 
for Western Australia by protecting our state�s rights, but not in a dog in the manger way in which we do not 
realise that our economy needs to evolve. Australia is a small economy on the world scale, and we need to face 
up to the fact that we need to be one national economy. Where states� laws get in the way of that, we have to be 
open to ensure a more seamless approach across Australia for business. In doing that, we must recognise the 
importance of the people of Western Australia being represented through this Parliament.  

The bill that we are dealing with is really some tidying up as a consequence of the changes to commonwealth 
law relating to bankruptcy.  

MR C.C. PORTER (Bateman � Attorney General) [3.16 pm] � in reply: I thank the members for 
Rockingham and Balcatta for their input into the Acts Amendment (Bankruptcy) Bill 2009. I will make a few 
comments with respect to some of the points they raised and give a brief summary of the legislation, particularly 
with respect to those points which it seems require at least some clarification for those two members.  

Firstly, I thank the member for Balcatta for his input and general observations on the nature of the Federation 
and the commonwealth. It puts into perspective his complaint about my nine minutes, but I very much enjoyed 
what he said on the issue. I am not a believer in states� rights as such. In fact, only people have rights. The idea 
that a political entity, whether it is the state or the commonwealth, has some or other defined right has never 
made any sense to me. I am a federalist and believe in two fundamental points of political philosophy; that is, 
that governments that are most proximate, that are closest, to electors that put them into power do a better job 
than those that are not proximate to them. I believe also that in the separation of powers, the checks and balances 
are important, and in the idea that there is sufficient difference between the states to warrant separate 
governments in a range of areas. Criminal law is an obvious one that springs to my mind, but there are a number. 
Having read very recently Mr Abbott�s tome on the problems with the Liberal Party and the Federation, the 
breathlessness with which he assumes that the commonwealth could do better with respect to public hospitals 
speaks to me of somebody who has never had to run a public hospital.  
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In any event, the member for Balcatta was right to raise those issues in the context of this legislation. Some 
finetuning certainly needs to occur in the demarcation disputes that have arisen between the states and the 
commonwealth and with respect to fiscal imbalance, both vertical and horizontal, that the member for Balcatta 
touched on with the American example. It may be useful to quickly raise as an aside, in the context of what the 
member said, that there have been two recent interesting High Court decisions. One was in respect of a fellow 
called Bryan Pape, who is an academic at the University of Armidale in New South Wales and would be a states 
rightist, if I can use that coarse term. He was the individual who brought the High Court action against the 
payment of the $900 stimulus payments. He argued, in effect, that there was no recognisable head of 
commonwealth power to give that money to recipients in the various states because it was not necessarily a tax 
break, which was the most obvious way in which one could justify that it would be handed out. As Mr Pape 
pointed out, people who had never paid tax or had paid only a nominal amount of tax were getting a $900 tax 
rebate; therefore, what was the head of power? By way of a very poor summary of the decision of the High 
Court in that matter, which, if I can put it this way, was a win for the states, it said that one of the bases that 
could not be relied upon for those payments was section 81�the general revenue powers of the commonwealth 
Constitution. As we speak, the commonwealth roads to recovery program is in effect being dismantled by virtue 
of that decision. The decision has the effect that there will be far less commonwealth money going direct to local 
government for the provision of quasi healthcare services, roads and so forth. It will all have to come, albeit in a 
tied fashion imaginably, to state governments. It is quite a considerable refocusing of the federal-state relations.  

There was also a decision recently with respect to the Australian military court. In effect, the system of federal 
military law is now in flux because of the decision to try to imbue that court with all the characteristics of a 
chapter-free commonwealth court. In summary again, that means that the states� role in determining and 
prosecuting criminal law when there is no obvious head of federal power has been reserved. Of course, 80 to 90 
per cent, in my estimate, of all criminal law is state-based law, which we deal with a great amount here. I will 
move on to how that relates to the issue of bankruptcy.  

I thank the member for Rockingham for his input. As a matter of clarification, the state executive of the Liberal 
Party plays no role in our pre-selection. I am not certain whether that is a good or bad thing. We at least maintain 
some quasi democracy as, I understand, the longstanding history in the Labor Party also requires. 

Mr M. McGowan: I think Dennis Jensen might have something different to say about that. 

Mr C.C. PORTER: Some might argue that�I do not even think I will go there! Nevertheless, I take the 
member�s point that this legislation is probably not a great badge of honour, but it is important legislation. As the 
member pointed out, last night we were dealing with legislation that dealt with a conceivable or remote 
possibility of an incident occurring. This legislation deals with an event that, if it is not an everyday occurrence, 
would occur with a fairly high degree of regularity. It deals with a situation in which, if a person becomes 
bankrupt or is involved in proceedings that might otherwise lead to bankruptcy, that person, under state law, is 
often excluded from taking on certain positions, which I will call generally board positions. I refer to both state 
boards and committees and corporate boards. The state legislation, consisting of over 90 acts, referred to the old 
provisions of the relevant commonwealth legislation as the trigger provisions for requiring a person to resign 
from a board or for precluding a person from sitting on a board. 

Before the passage of the Bankruptcy Legislation Amendment Act 2004, a person was either a bankrupt, having 
gone through the bankruptcy process, or was in the process of negotiating with creditors to avoid bankruptcy. 
Such a person might fall into one of three different categories in that process before bankruptcy. The 2004 
amending act compressed those three situations that a person might be engaged in to avoid bankruptcy into one 
single category. In effect, that is a situation in which the creditor and debtor agree on some sort of mutual 
compromise without the need for court intervention. That will now simply be called, and is called in the relevant 
commonwealth legislation, a personal insolvency agreement. In summary, a person is either bankrupt, having 
been through the process of bankruptcy or, in an attempt to avoid bankruptcy through negotiation with creditors, 
has entered into a personal insolvency agreement. Prior to the personal insolvency agreement, other terms 
existed in the federal legislation that would prevent a person from holding office on a board or committee in this 
state. This can be summarised by saying that there are often situations, as the member for Balcatta pointed out, in 
which a person�s status under a commonwealth law might preclude that person from this or that office or 
position under a state act, and this is one of those situations. 
I turn now to the importance of the bill and the reason for its timing. It is not unimportant, because at the 
moment we find ourselves in a curious situation in which courts and decision-makers are no doubt making 
decisions to preclude individuals in this state from sitting on boards, or requiring them to resign from boards on 
the basis that they fall into a category that in actual fact no longer exists. They are regularising the situation in 
terms of good interpretive behaviour. Whether it be in courts or boards and committees, it has not reached the 
stage of judicial review, and the general practice is now filling in the gaps for us. This is an undesirable situation, 
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but it has not proved to be overly problematic between the time that this bill was introduced and second read the 
first time around and the time it was reintroduced and is now being second read for a second time. To the extent 
that I can characterise it as urgent, it will often be the case that I will be led by my department�s view on these 
matters. There has not been an incident so far in which a decision of an executive, a person or a government 
instrumentality to refuse an individual membership of a board pursuant to one of these outdated provisions in the 
acts has been questioned or brought to court. It may well be the case that if that were to happen, the courts, 
exercising sensible interpretation, would realise that the Parliament has yet to catch up with the state and 
commonwealth law, and that the effect of the old sections is not necessarily ultra vires or invalid, albeit that it 
does not fit neatly with commonwealth legislation. There is no question that it is important to fix this, which is 
what we are doing with this legislation. 

Mr J.C. Kobelke: Would I be correctly characterising what you have said in understanding that, in view of the 
huge number of amendments, this bill was not tagged as urgent and therefore was not brought on more quickly? 

Mr C.C. PORTER: Every government has its legislative agenda. I am assuming here that this is the type of 
decision-making process that the Department of the Attorney General went through. There is a range of 
legislation. This bill fixes problems of inconsistency between state and commonwealth law. It was previously 
introduced under the previous government, but that is not necessarily an indication of extreme urgency. 
Although provisions are still being made under the outdated provisions, it does not appear that there has been 
any problem. I would imagine that an assessment was made that it was not more urgent than the reflection that 
can be given to it by virtue of when it was brought into this house. 

Mr J.C. Kobelke: Was there an issue of some concern about its drafting? 

Mr C.C. PORTER: No. I am not an expert in bankruptcy but the drafting seems to me to be relatively simple, 
albeit that there is a great deal of repetition as the drafting is carried through the other acts. There does not seem 
to be any problem but equally, even though the system is unsatisfactory because it was relying on old provisions, 
there did not seem to be any problem in the ongoing application of excluding people from boards on the basis of 
outdated definitions, because people knew in effect what it meant. That situation must be repaired. 

This bill amends the Interpretation Act 1984 by inserting into it a definition of bankrupt that will encompass both 
people who have become bankrupt and people who are in the process of avoiding bankruptcy, ironically, if I can 
put it that way. It will do that by the insertion of a new section 13D, so that bankrupt and related expressions will 
mean a person who is bankrupt, as defined in the commonwealth Bankruptcy Act 1966, or has a substantially 
similar status under a law applicable in a place where that act does not apply. That will cover people from 
overseas. Further down, a bankrupt is also defined to include a person who has, as a debtor, entered into the 
personal insolvency agreement under part X of the Bankruptcy Act 1966. The Interpretation Act will establish 
the definition of a bankrupt as someone who has gone through the process according to the commonwealth 
legislation or who has entered into that personal insolvency agreement. That definition of bankrupt will be 
replicated in all 90 acts, which generally are those that seek to preclude this or that individual based on the fact 
of bankruptcy. There is no difficulty that I can see with the drafting of the bill. It contains precisely the same 
terms as it did previously. It fills a lacuna in the law, insofar as we are making do with old definitions at the 
present time. Although that has not presented any necessary difficulty, it is prudent to have this matter fixed. It is 
interesting that the commonwealth enacted these changes through amending legislation in 2004, so we have been 
dealing with the situation for some time. It will be a load off my mind to see the system in the process of being 
repaired. I thank members for their suggestions and comments, and I hope to have obviated the need for 
consideration in detail. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

MR C.C. PORTER (Bateman � Attorney General) [3.29 pm]: I move � 

That the bill be now read a third time. 

MR M. McGOWAN (Rockingham) [3.29 pm]: Mr Speaker � 

Mr R.F. Johnson interjected. 

Mr M. McGOWAN: I am speaking on the third reading, which I am entirely permitted to do. If I want to make 
a speech on this legislation, considering that last night the opposition allowed two pieces of legislation through 
the house in very short time to help the government � 
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Mr R.F. Johnson: It was your legislation that we had to bring back in. 

Mr M. McGOWAN: As the Leader of the House knows, most of the legislation the government has produced is 
our legislation. It would be natural that most of the laws that go through this house are laws of the former 
government, and we are quite proud of that, but that does not mean we should not speak on them.  

I acknowledge the member for Mindarie, who has just arrived in the house, and who has had a dramatic event in 
his life this morning. I acknowledge on behalf of the house is wonderful milestone that he has reached yet 
again�for the fifth time. He is the father of the house! It is terrific that the member, on a day such as this, has 
made time to come to Parliament. I would have perhaps stayed away on a day like today, but he has decided to 
come along here. Therefore, on behalf of all members, I am sure, I congratulate him on the birth of his baby 
daughter, Lily, this morning. 
I am happy to say a few more words. After acknowledging the member for Mindarie�he is actually responsible 
for this legislation�he might like to say a few words, considering he has arrived in the chamber. I thank the 
Attorney General for his comments before, and acknowledge that once again we support the legislation. I also 
acknowledge the remarks of the member for Balcatta, who spoke about the method by which this legislation 
came on for debate so quickly and without notice, and that that was perhaps a bit � 
Mr R.F. Johnson: It was on the notice paper. It is on your sheet for today. 
Mr M. McGOWAN: It may well have been. However, the government should give us a bit of warning if it is 
going to adjourn a debate and bring on another one, particularly, as I indicated, when the two spokespeople 
responsible for this legislation are not here. We would like to have a bit of warning�even 10 minutes� warning. 
I will go through three recent occasions on which the government has done this. We called for extra sitting 
weeks, and we support extra sitting weeks of Parliament. However, the government announced an additional 
sitting week without giving us any forewarning or any notice. If the government wanted to have an extra sitting 
week, the appropriate time to have done that would have been at the start of the year, of course, when the 
parliamentary timetable was being set out. However, if the government had realised that it did not have sufficient 
time and it wanted to add in another week, the appropriate thing, considering members have all set up their 
diaries for the entirety of the year, would have been to give us a bit of warning that it was going to request 
another sitting week, and perhaps even consult us on what week might suit us. Members of this place are all 
equal. We have all been elected by members of the public. To give a bit of notice of an extra sitting week would 
have been a very helpful thing. 
The second matter I want to raise in that vein is that the government should give us a bit of warning if the house 
is going to sit late. That is just a common courtesy. If the house is going to sit late, the government should 
perhaps give us a bit of warning the week before about what nights it intends to do that�which the Leader of the 
House did not do last night�so that I can advise � 
Mr R.F. Johnson: I did not intend to sit late tonight. We can sit past 10.00 pm on any Tuesday. You know that. 
Mr M. McGOWAN: Is the Leader of the House prepared to listen? We sat late last night. The Leader of the 
House gave me warning of that late yesterday afternoon. It would have been appropriate for the Leader of the 
House to have included it in the letter he sent to me the week before, as he has done before, but he elected to not 
do that. I think it would have been appropriate for the Leader of the House to let us know so that I could advise 
my colleagues. 

Point of Order 
Mr R.F. JOHNSON: Every word the member for Rockingham has said so far bears no relationship at all to the 
third reading of this bill. He is simply using this as an opportunity to have a go at me. 
The ACTING SPEAKER (Mrs L.M. Harvey): I take the Leader of the House�s point of order. Member for 
Rockingham, in the third reading stage it is customary to not introduce new material and to stick to the matter at 
hand. I request that you confine your remarks to the matter at hand. 
Mr M. McGOWAN: Thank you for your guidance, Madam Acting Speaker. 

Debate Resumed 
Mr M. McGOWAN: I have made the three points that I wanted to make about the management of the house. I 
tried to do that as kindly as I could, but, naturally, the Leader of the House took offence. However, I think that 
they are all valid points and that the Leader of the House should show that sort of courtesy in his management of 
the house in the future. 
As I said, we support the legislation. It is not particularly significant legislation. I note that some of the pieces of 
legislation that are being amended are very, very broad and wide ranging, including all sorts of acts of 
Parliament, some of which, I might add, I have had some involvement with in the past�for instance, the 
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Heritage of Western Australia Act and the Environmental Protection Act. I have also had some involvement with 
the Liquor Control Act, which is to be amended by this legislation. In that context, I wanted to raise the fact that 
the Minister for Racing and Gaming raised issues about the Liquor Control Act, which comes under this 
legislation today, relating to the restrictions on alcohol in some Aboriginal communities. Of course, those 
restrictions are possible only because of the extensive, wide-ranging reforms to the state liquor laws passed by 
the former government, which the now relevant minister voted against. When we were putting in place those 
laws to assist Aboriginal communities, the now minister, who is the beneficiary of them or who is administering 
them, came into this house and voted against those laws. That is just another example of some of the behaviours 
of the former government. 

Mr R.F. Johnson: The former government was shameful. 

Mr M. McGOWAN: I agree that we passed wonderful legislation regarding those liquor laws. 

Mr R.F. Johnson: You introduced them, but we didn�t actually pass them. You left us to do it because 
somebody wanted an early election. 

Mr M. McGOWAN: We did pass those liquor laws. But, in any event, perhaps the Leader of the House was 
asleep on that day. We did pass those laws 

Ms R. Saffioti interjected. 

Mr M. McGOWAN: Yes. Perhaps he was out there talking to some of the journalists about some of the 
peccadilloes that the member for Vasse was engaged in. Perhaps he was informing journalists of the sorts of the 
things that the former � 

Point of Order 

Mr R.F. JOHNSON: Once again, the manager of opposition business, the member for Rockingham, is using the 
third reading debate�he is not making a third reading contribution on this bill�as an excuse to insult another 
member of this place. I ask that the Acting Speaker draw his attention to what he should be doing�that is, 
making a third reading contribution and not filibustering and insulting other members. 

The ACTING SPEAKER: I take the Leader of the House�s point of order. I request that the member for 
Rockingham confine his comments, as is customary, to a third reading contribution and not introduce new 
material. 

Debate Resumed 

Mr M. McGOWAN: Thank you, Madam Speaker. I agree with your advice. Of course, the Leader of the House 
was interjecting on me, and it makes it slightly difficult when the Leader of the House interjects on me and I 
respond, and then he takes a point of order in relation to my response to the interjection. It is slightly difficult to 
not respond to such an interjection. 

I was just concluding that point. I will finish by saying that the Leader of the House was probably out there 
briefing journalists about the sorts of things that the member for Vasse may well have said to Katie Hodson-
Thomas. I think that is something that probably needs to be teased out at some point. 

I do not have any further contribution to make to the debate on the Acts Amendment (Bankruptcy) Bill. But, of 
course, when we are referring to bankruptcy, it brings to mind moral bankruptcy and those sorts of things. 
Perhaps the moral bankruptcy of the Treasurer is what the Leader of the House was briefing the journalists about 
and perhaps that is what I was referring to. 

MR A.J. CARPENTER (Willagee) [3.38 pm]: In the third reading debate on the Acts Amendment 
(Bankruptcy) Bill 2009, I will make a few remarks about the significance of the legislation with which we are 
dealing, the history of it, why we are dealing with it today and why we are dealing with it at this time today. I 
actually played a pivotal role in bringing this legislation to the chamber in the first place in 2008 when I was the 
Premier. It was a matter that was brought forward by the then Attorney General, the former member for 
Fremantle, Hon Jim McGinty, as a result of an outcome of a Standing Committee of Attorneys-General meeting 
at which the nation�s Attorneys General, including the commonwealth Attorney-General�who I think in 2004 
was Philip Ruddock, but I am not sure about that�were seeking, consistent with the flavour of the day 
politically nationwide, to make uniform aspects of our laws, state and federal, that had unnecessary discrepancies 
in them. The bankruptcy provisions were one such area of law. The legislation makes a lot of sense but I reiterate 
the remarks made by the member for Balcatta when he was on his feet talking about the issues that pertain to 
commonwealth-state relations. I do not believe that uniformity per se is a good thing at all. I never have and 
never will. My experience as a minister and Premier only reinforced that view. Perhaps I was rowing against the 
current that prevailed at the time. For reasons that do not sit comfortably with the notions of traditional 
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liberalism in this nation, uniformity and the centralist federal model seemed to be the ambition of the then 
Howard federal government. It upset a lot of Liberals around the nation that under Mr Howard the 
commonwealth was adopting such a centralist model. It did not sit comfortably with some of the Labor state 
Premiers either; it certainly did not sit comfortably with me. There is great virtue in having a competitive and 
diverse model of federalism and in having the opportunity for states to make breakthrough innovations in 
particular areas that they would otherwise be denied if they were hogtied to a nationally consistent model, 
especially under the leadership of the federal government.  

I will digress and refer to the education system momentarily, bearing in mind the references the Acting Speaker 
(Mrs L.M. Harvey) made to traditional third reading speeches when the member for Rockingham was on his 
feet. Yes, there is an argument for having a national uniform curriculum of a kind, although I do not believe that 
there should be a totally nationally uniform curriculum because Western Australia would suffer from that 
arrangement. Western Australia has a very different history from much of the rest of the country and there needs 
to be some provision for that difference in our curriculum. Western Australia also has a different demographic 
and population from the other states. We have Aboriginal people who are not in any way, shape or form 
reflective of the populations in suburban Melbourne or Tasmania, for example. More importantly, under the 
current model we are able to make our own innovative changes that the other states will not do because they find 
them too difficult. If we were hogtied to a nationally consistent uniform model at all times, nothing would 
change. We would have ossified states across the nation and we would not go forward. By not going forward, we 
would go backwards. 

I echo the comments of the Attorney General when he spoke about the capacity of the federal government to 
deliver services at the state level. There is no capacity for the federal government to deliver services at the state 
level, particularly in health, education and some other vital areas. However, I deviate from the Attorney 
General�s stated position on local government. There is a good case to be argued about the capacity of some 
local governments to deliver services, irrespective of the proximity to the point of delivery. If the Attorney 
General did not believe that, he would not support the member for Bunbury, who is trying to force local 
governments to amalgamate against their will. There must be enough flexibility to work on a case-by-case basis. 

There is no reasonable argument to support inconsistencies in bankruptcy laws from one state to another. I am 
not aware of any logical argument for supporting such inconsistencies. This bill simply tries to remove those 
inconsistencies and reflects a more contemporaneous view of bankruptcy laws. As the Attorney General said, it 
makes provision for people who are trying to avoid going into bankruptcy in the first place by allowing them to 
make arrangements with their creditors, other than having to go to court to file for bankruptcy. The intention of 
the bill is good. The origins of this legislation are sensible and its application will provide an improved degree of 
certainty. 

The bill�s gestation period from 2004 to now can be explained by the lack of urgency that was attached to it 
nationwide. The former state government introduced a vast array of legislation. This legislation took its time to 
work its way to the top of the priority list of that vast list of legislation. I felt some degree of guilt or regret that 
this was one piece of legislation that was unable to be completely dealt with by Parliament in 2008 before I 
called an early election, but there were probably more important matters to consider than the fate of this 
legislation. I remind members of the house who were here during the last regime, and will illuminate those who 
were not, that it was very difficult for our government, which did not command a majority in the upper house, to 
achieve the speedy passage of legislation through Parliament. In fact, it was difficult to get legislation passed 
through the Parliament. There were numerous examples of when we tried and failed to achieve reforms in 
Western Australia. We were frustrated by the completely negative opposition that was then in place. One of the 
issues that was frustrated in that regard was retail trading hours. That is now back on the agenda and is being 
handled very badly by the current government. Again, we did not have the ability to get legislation dealt with 
speedily through Parliament. It is doubtful that even if we had completed the full term of Parliament that this 
legislation would have been dealt with before the scheduled election in February 2009 rather than in September 
2008. I am glad that the legislation is now before us. 

I will comment on the history of the legislation, on how it got onto the legislative priority list in the first place 
and on why we are dealing with it now. I bear in mind what you have said, Madam Acting Speaker, about 
introducing new material into the debate. When the member for Balcatta was on his feet to explain why we were 
dealing with this legislation at this time of the day, the Leader of the House interjected. We are dealing with this 
legislation now because of the Leader of the House�s ineptitude in managing the business of the house and, in 
particular, the previous legislation that was before the house�the Waste Avoidance and Resource Recovery 
Amendment Bill. The way in which this situation has played out today is symptomatic of a government that has 
a limited legislative program and is unable to deal with that limited program. The government is bringing into 
Parliament legislation that it has not worked through properly. It has neither done enough background work on it 
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nor consulted enough people about it. The Waste Avoidance and Resource Recovery Amendment Bill is an 
example of that, as is the Fisheries Adjustment Schemes Amendment Bill. Has there ever been a more hopelessly 
unprepared government that has tried to get legislation through the Parliament than this government? This is 
another example of its unpreparedness. 

The legislation that was before the house an hour ago�the Waste Avoidance and Resource Recovery 
Amendment Bill�was untimely removed from the agenda so that an attempt could be made to come to an 
arrangement with the member for Alfred Cove and to satisfy potential dissidents of that legislation so that some 
acceptable amendments could be made in order for the legislation to be passed. Those discussions should have 
taken place before the legislation was before the house. I have used the word �symptomatic� a few times. That is 
symptomatic of the way the government deals with a range of legislative issues. The Retail Trading Hours 
Amendment Bill is a perfect example of it. The Premier has completely mismanaged that issue. He should have 
been involved in negotiating with members of this chamber to see which legislation would have been acceptable 
to Parliament before he climbed out on a limb and abused people for failing to go with him. That is what he has 
done. That is one example of the government�s total mismanagement of its legislative agenda, and this 
legislation is another. A relatively simple consultative process could have taken place to find out what it was that 
the Parliament was prepared to accept, bearing in mind that the Liberal Party does not hold a majority in the 
chamber. That did not take place, so the legislation was temporarily withdrawn from debate today and debate 
was moved, without any warning whatsoever, to the Acts Amendment (Bankruptcy) Bill 2009�on a day when, 
as the member for Rockingham said, the shadow Attorney General was unable to take part in any debate or 
discussion. Luckily this is a non-contentious bill; even more fortuitously�and surprisingly to so many 
members�the shadow Attorney General has actually appeared in Parliament on the day his latest child was born 
to him and his wife, Michelle. I congratulate the member for Mindarie and more particularly his wife, Michelle, 
on the successful delivery of their second child, who has the beautiful name of Lily Joy. 
It would have been more courteous for the Leader of the House to have allowed this debate to pass, knowing as 
he did that the shadow Attorney General would not be here; as it turns out, the shadow Attorney General has 
turned up, although he is not in any fit state to take part in the debate! The Leader of the House should have left 
debate on this bill until tomorrow or another day so that the shadow Attorney General could have had the 
opportunity to voice his views and the considered views of the opposition on this legislation. That did not take 
place, and that is a matter for regret. 
Nevertheless, the opposition supports the passage of the Acts Amendment (Bankruptcy) Bill 2009. It is almost 
identical�I do not know whether there is any variation whatsoever�to the legislation that was second read in 
the Legislative Assembly in June 2008, after being introduced by the then Attorney General, Hon Jim McGinty. 
It was then known as the Miscellaneous Amendments (Bankruptcy) Bill 2008. 
The bill makes amendments to a long list of other legislation, some of which I find surprising to see caught up in 
this legislation, including the Aboriginal Affairs Planning Authority Act 1972, the Betting Control Act 1954 
and�quite amazingly to me�the Anzac Day Act 1960. I think something like 85 acts are amended by this bill, 
and there are five other acts for which the terms amended by this legislation are �deed of arrangement�, 
�assignment for the benefit of creditors� or �becomes bankrupt or compounds with his creditors�. In all, 90 state 
acts will be affected by this bill, which will make them consistent with the new terminology, as amended, once 
the bill is passed by Parliament.  
It is good to see that a bit over a year from the date when it was first introduced into the Legislative Assembly�I 
hope it has rapid passage through the upper house�this legislation now has the support of all sides without, I 
think, any voice of opposition whatsoever. 
MR C.C. PORTER (Bateman � Attorney General) [3.54 pm] � in reply: I will say a few very brief words 
in response to members opposite and to their comments on the third reading. I thank all members for their 
comments. I will comment on some of the points that have been raised, particularly those raised by the member 
for Willagee. I certainly agree with him about the idea of harmonisation. Many interstate meetings, whether for 
the Standing Committee of Attorneys-General or the Council of Australian Governments, have something of the 
flavour of a frog in boiling water, and the process of harmonisation is absolutely relentless. It seems to me that in 
a range of areas, harmonisation serves no other purpose than to establish some kind of standard, which is often a 
lowest common denominator, and which can eventually be changed by the commonwealth government so that 
all states must follow suit.  
A recent example concerns the witnessing of statutory declarations. Each of the states and territories has a 
different system in place for the witnessing of statutory declarations. Some states have very high thresholds for 
excluding people from witnessing such documents; other states are more generous. The Northern Territory, for 
example, allows a statutory declaration to be witnessed by any person over the age of 18. I imagine that that is 
because of the distances and problems historically associated with the Northern Territory; finding people in rural 
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and remote areas to witness statutory declarations has traditionally been very difficult there. Western Australia 
has no doubt encountered similar problems historically, but we exclude a range of people from witnessing 
statutory declarations. In the Northern Territory, it is not impossible for a prisoner serving a sentence for murder, 
fraud or any other crime to witness a statutory declaration. These are exclusions that exist under the Western 
Australian act. The commonwealth government has suggested that all states and territories adopt the Northern 
Territory system for the witnessing of statutory declarations. I can see no good reason for doing that; it may be 
that our circumstances require different rules. It is a minor matter, but it nevertheless may become important 
depending upon our Parliament�s view on the solemnity of those sorts of documents. What is more interesting 
about that situation is that harmonisation is proposed on the basis of it bringing some sort of economic dividend, 
which has never been spelt out. Never have any sorts of empirics, statistics or quantum been applied to the 
benefits that would supposedly accrue by our giving up our sovereign right as a Parliament to determine who, in 
this jurisdiction, does or does not have the right to witness statutory declarations. That is just one example of the 
types of processes that I have witnessed. 
My second point is that this bill does not represent those processes. I understand the idea of harmonisation to 
apply to situations in which there is at least substantive concurrent jurisdiction between the states and the 
commonwealth government. For example, if both the Western Australian and commonwealth governments could 
legislate on bankruptcy, it might be argued that we should do so in generally similar manners. As a state, 
Western Australia does not have any ability or power to legislate on bankruptcy; we are actually excluded from 
doing so, because bankruptcy relates in large part to the exercise of the corporations power. We rely on 
commonwealth government definitions of bankruptcy in a range of other legislation; as pointed out by the 
member for Willagee, this bill relates to 90 different state acts. We rely on a commonwealth government 
definition to exclude certain people from boards and committees. I certainly understand the member�s point 
about harmonisation. I would not necessarily characterise this process as harmonisation, although it does have 
some of the flavour of other harmonising processes. 
We do not have bankruptcy laws of the type that the commonwealth government has. In effect, the 
commonwealth covers the field in this area. The commonwealth determines, for all intents and purposes, who is 
a bankrupt and who can enter into this new type of arrangement, which is designed to avoid bankruptcy. As the 
member for Willagee pointed out, 90 pieces of legislation rely on the commonwealth legislation to provide a 
definition to exclude people from a board or a committee. We are left with the understanding that in each 
instance, there is a body to which an exclusion may be applied based on bankruptcy or deed of arrangement, 
which is what we now need to clarify. 
The Construction Industry Portable Paid Long Service Leave Act 1985 is amended by deleting paragraph (a) of 
section 8(2) and inserting instead � 

he is, according to the Interpretation Act 1984 section 13D, a bankrupt or a person whose affairs are 
under insolvency laws; or 

One is left to presume that the individual who falls under the auspices of the Construction Industry Portable Paid 
Long Service Leave Act 1985 is to be excluded or required to resign from some or other board or committee. I 
presume that there is a board or committee, and we have had a lot of debate about boards and committees 
operating under the Construction Industry Portable Paid Long Service Leave Act 1985. 
No doubt there are certain positions relating to the Corruption and Crime Commission that cannot be held by 
people subject to bankruptcy. It was recently suggested at the Standing Committee of Attorneys-General 
conference that individuals who had been convicted of certain offences should not be allowed to be company 
directors. It is a similar matter but not entirely related. I thank members opposite for their contributions.  
Question put and passed. 
Bill read a third time and passed. 
 


